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DISCLAIMER


Although every effort has been made to obtain the best information available for presentation herein, the reader must recognize that many of the issues in this area, particularly as they relate to public benefits, are part of a rapidly changing body of law and administrative interpretation.  


The author makes no warranties about the legal conclusions stated herein and this is not intended as legal advice to any individual.  Application of the principals discussed in this paper to specific cases should only be taken upon the advice of knowledgeable counsel.
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PRIVATE 
 Self-Settled Special Needs Trusts

A. The Self-Settled Special Needs Trust Under OBRA ‘93
  tc  \l 1 "The Medicaid Sheltered Trust Authorized Under OBRA '93  "

A special needs trust is essentially an investment vehicle that can hold funds for the benefit of a disabled individual, and can use those funds to provide items and services for that individual to improve their quality of life, without jeopardizing eligibility for public benefits, such as Medicaid and Supplemental Security Income (“SSI”).


The trustee of the special needs trust must have sole and absolute discretion over the use of the trust funds for the sole benefit of the recipient of public benefits.  This means that the trust must be worded so that the trustee is not required to make any payments of income or trust principal directly to the recipient of public benefits.


Even though the special needs trust is designed to preserve eligibility for public benefits such as Medicaid and SSI, it is actually quite surprising to see the many different ways that special needs trust funds have been used for the benefit of recipients of public benefits, without causing any problems with those public benefits.

A self-settled special needs trust, which is a special needs trust that holds assets originally belonging to the recipient of public benefits, such as Medicaid and SSI, must meet certain requirements if it is not to interfere with eligibility for those public benefits:

1.
The recipient of public benefits must be less than sixty-five (65) years old at the time the trust is established.

2.
The special needs trust must be established by a parent, grandparent or guardian of the recipient of public benefits, or by a court.  However, if the trust is a pooled special needs trust, such as The Arc of Indiana Trust, the trust may also be established by the recipient of public benefits, him- or herself.

3.
The special needs trust must be irrevocable.

4.
The trust must include a provision that states that any funds remaining in the trust at the death of the trust beneficiary (the recipient of public benefits) are available to reimburse the State for its Medicaid costs on behalf of that trust beneficiary.  Although, in the case of a pooled special needs trust, such as The Arc of Indiana Trust, the trust is allowed to retain a portion of any remaining funds for the benefit of other beneficiaries of the pooled trust, prior to the reimbursement to the State.  The Arc Trust retains one-half (1/2) of any funds remaining at the death of the trust beneficiary.

B.
The “Two Ten Buck Rule”


In the case of a self-settled special needs trust where the trust beneficiary receives SSI, it is important to understand the way the Social Security Administration (“SSA”) thinks about two issues.


First, the SSA thinks that Indiana law does not allow an individual to establish a “dry” trust.  So, if a parent or grandparent establishes a self-settled special needs trust for the trust beneficiary and does not “seed” the trust with a little bit of his or her own money before the trust beneficiary places his or her own funds into the trust, the SSA will determine that the trust is not a valid trust, and the trust beneficiary will therefore be disqualified from SSI.  This is not an issue when the trust is established by a court.

Second, the SSA thinks that Indiana’s statutory version of the Doctrine of Worthier Title indicates that a trust that purports to be irrevocable is actually revocable, if there is only one beneficiary of the trust.  The SSA does not consider the state to be a trust beneficiary by way of the “pay-back” clause, and the SSA does not accept a general category of persons (such as “heirs at law”) to be a trust beneficiary, so it is important to make certain in these cases that there are at least two specific, named beneficiaries of the trust.  Otherwise, the SSA will determine that the trust is revocable, which would obviously disqualify the trust beneficiary from SSI

The solution to both of these problems is something that David Lillesand, a National Academy of Elder Law Attorneys (“NAELA”) member from Florida, calls the “Two Ten Buck Rule.”  Have the parent or grandparent who establishes the trust put $10 of his or her own money into the trust before the trust beneficiary adds his or her own funds to the trust.  Then, specify that, when the trust beneficiary dies, someone else gets $10, after the pay-back to the state but before the heirs at law get the balance, if any.
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 Third-Party Special Needs Trusts.

When the special needs trust holds assets that originally belonged to someone other than the disabled individual (a parent or grandparent, for example) the trust does not need to include a provision that states that any funds remaining in the trust at the death of the trust beneficiary (the recipient of public benefits) are available to reimburse the State for its Medicaid costs on behalf of that trust beneficiary since the time that the trust was established.  And, in the case of a pooled special needs trust, such as The Arc of Indiana Master Trust, the trust does not necessarily retain a portion of any remaining funds for the benefit of other beneficiaries of the pooled trust.  In fact, The Arc retains none of the funds remaining at the death of the trust beneficiary, unless the individual who funded the trust wishes to leave any of the remaining funds for the benefit of other beneficiaries of The Arc.


So, the parent of a child with special needs can use a special needs trust to make sure that their child is taken care of after they are gone, and the parent can ensure that any of the trust funds that are not used for the benefit of that child go to other members of the family when that child passes away.  This is the best of both worlds.  Medicaid and SSI can assist the disabled individual, the special needs trust can supply supplemental items and services to improve the quality of life, and the trust funds remaining at the death of the disabled individual can come back to the family, without Medicaid or SSI having any claim to any of these funds.

ICES Program Policy Manual
 Section 2615.75.20.10 deals with trusts established on or after August 11th, 1993 that are not governed by OBRA ‘93.  It says, these trusts “must be reviewed for the purpose of determining the ‘availability’ of the trust.  Some examples are trusts created by a Will (testamentary trust) . . . .”  The general rule regarding availability of resources is given at ICES Program Policy Manual Section 2605.15.00, which states:  “Resources are available if the owner has the unrestricted right, authority or legal ability to liquidate or dispose of the property or his share of the property.  Resources must be available in order to be counted in the eligibility determination.”
A. A Testamentary Special Needs Trust for a Surviving Spouse
405 IAC 2-3-1.1 includes language regarding a Medicaid transfer penalty that will be implemented if the Medicaid applicant or recipient failed to take action to receive assets which they were entitled to receive by law.

This aspect of the rule will impact a nursing home spouse, if the community spouse happens to be the first to die, and he or she does not leave enough to the nursing home spouse to satisfy the spousal allowance specified by Ind. Code §1-4-1 and/or the statutory right of election specified by Ind. Code §1-3-1.  The rule will invoke a Medicaid transfer penalty, even if the surviving, nursing home spouse simply fails to elect to take against the Will of the deceased community spouse.  However, the rule also provides knowledgeable counsel with a very effective solution to the potential problem of the Medicaid transfer penalty.  Under 405 IAC 2-3-1.1(i)(4), the rule states:

“In the case of a surviving spouse who fails to take a statutory share of a deceased spouse’s estate, no penalty will be imposed if the deceased spouse has made other equivalent arrangements to provide for a spouse’s needs.  ‘Other equivalent arrangements’ includes, but is not limited to, a trust established for the benefit of the surviving spouse.”

Since, in this scenario, the surviving spouse is a nursing home spouse who is receiving Medicaid assistance, the community spouse will want to use a special needs trust for the benefit of that surviving spouse.  The special needs trust will be designed to leave all of the discretion regarding the distribution of income and principal with the trustee of the trust, so that the trust assets can be used to supplement, not supplant, the Medicaid assistance to which the surviving spouse is entitled.


The community spouse will not want to use an inter vivos trust as the special needs trust.  An inter vivos trust established after August 11th, 1993, and funded with the assets of the Medicaid recipient or the Medicaid recipient’s spouse, will be governed by 42 U.S.C. 1396p(d)(4)(A).  Accordingly, the entire principal of the trust will be considered as a countable resource of the Medicaid recipient, even though the trust is worded as a special needs trust.
A testamentary special needs trust will not cause a problem with the ongoing Medicaid eligibility of the nursing home spouse, because the special needs language leaves all of the discretion regarding distributions to the trustee, and the trust assets are not “available” to the Medicaid recipient.  Counsel should be sure to fund the special needs trust with enough of the community spouse’s assets to satisfy the spousal allowance and the statutory right of election relevant to the particular case.  The author has recently been using the following language for this purpose:

“In the event my *husband/wife, *, survives me by thirty (30) days, then I devise and bequeath to *, as Trustee, in trust for the benefit of *(spouse), an amount sufficient to prevent any period of ineligibility for Medicaid for *(spouse) based on the statutory rights of a spouse to elect to Take Against the Will of a deceased spouse as set forth in Ind. Code §29-1-3, or any successor section, and also based on the Surviving Spouse Allowance as set forth in Ind. Code §29-1-4, or any successor section.”


For clients who have utilized an inter vivos trust to avoid the necessity of opening a probate estate for administration through a court, the special needs trust described above should still be established through a Will.  However, there is no need to do away with the inter vivos trust.  Simply specify that the proper funds will go from the inter vivos trust to the trustee of the special needs trust created in a Will, and this special needs trust will come into being at the death of the testator or testatrix, as a result of the Will being spread of record with a court pursuant to Ind. Code §29-1-7-3.
B. The “Tandem” Special Needs Trust

Parents or grandparents who establish third-party special needs trusts for children or grandchildren with special needs very often choose only a succession of family members to be the trustees.  It is certainly possible that most family members will be able to do the job of trustee with a reasonable amount of guidance from the attorney who drafted the special needs trust, but there may be times when another source of help to the trustee will be desirable.
Indiana attorney Bill Holwager pioneered the concept of the “tandem” special needs trust by pairing his third-party special needs trusts with The Arc of Indiana Master Trust.  Mr. Holwager’s inspiration was the idea that his clients would want to have family members as trustees, to be in charge of the investments, but that The Arc, with its many years of experience with hundreds of beneficiaries of its pooled special needs trust, would be in the best position to manage the actual trust distributions and the resulting need to report these trust distributions to the pertinent public benefits agencies.  In one of Mr. Holwager’s “tandem” trusts, the family member trustee has the sole authority over the trust investments, but he or she may only make distributions to The Arc Trust for the benefit of the trust beneficiary.
The author’s preference is a “tandem” trust where the trustee has the option to make distributions to The Arc Trust, or another pooled special needs trust, such as The National Foundation for Special Needs Integrity Trust.  So, if the trustee feels confident with both the investments and the distributions, he or she need not necessarily involve the pooled special needs trust, but the way to get this sort of help is described in the trust and is always available to the trustee.  Please note that the form of the third-party special needs trust attached hereto as Exhibit B includes this “tandem” trust option in Article VIII of the trust.
C. Special Needs Trusts Incorporating the Power to Withdraw Additions
It is possible to incorporate the power to withdraw additions with the concept of a special needs trust, if the testator wishes additions to the special needs trust to qualify for the annual exclusion for estate tax purposes.  It is important, however, not to do this by using the typical Crummey powers, which allow the beneficiary of the trust to withdraw these additions.  If the beneficiary has the power to withdraw additions, the local Medicaid authorities would certainly have a good argument that this power changes the character of the money that is in the special needs trust, making the trust a self-settled special needs trust rather than a third-party special needs trust.


The way around this problem is to simply give someone other than the disabled beneficiary of the special needs trust the power to withdraw the additions.  This is supported by the Tax Court case of Cristofani v. Commissioner, 97 T.C. 74 (1991), where the tax court allowed the annual exclusion for gifts to a trust where the power to withdraw the additions was held by vested contingent remaindermen.
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 Tax Issues for Special Needs Truststc  \l 1 "Considerations In Trust Drafting"

A.
Grantor Trust Rules


The income tax consequences of the trust must be considered in drafting the trust.  Under the grantor trust rules
, a self-settled special needs trust will generally be considered a grantor-type trust, because the income and principal are payable to the injured party, who is considered to be the grantor.
  This is a beneficial result with respect to income taxation, because trust income tax rates are “compressed,” which means that trusts reach the higher income tax rates more quickly than do individuals.  Therefore, counsel will almost always want to qualify self-settled special needs trusts as grantor-type trusts for the purposes of income taxation, so the trust income will be taxed at the lower, personal income tax rates of the trust beneficiary.


A self-settled special needs trust will only be considered to be a grantor-type trust if the trust beneficiary is able to exercise sufficient control over the trust so as to create an ownership interest in the trust.  The grantor trust rules do a good job of defining the elements of control that will create the necessary ownership interest, but it is the author’s opinion that there is one such element of control which rises above the rest as the simplest way to create the ownership interest, without interfering with the special needs status of trust or the public benefits eligibility of the trust beneficiary.  Give the trust beneficiary the power to reacquire the trust corpus by substituting other property of equal value.


It is important that there not be any “adverse party” who can defeat the grantor-type trust status by interfering with the control that the trust beneficiary has over the trust.  An adverse party is any person having a substantial beneficial interest in the trust which would be adversely affected by the exercise or non-exercise of the power which he or she possesses respecting the trust.
  A remainder beneficiary would have a substantial beneficial interest in the trust, and it is therefore important to make sure that the trust beneficiary does not have to get permission or approval from any other party when exercising his or her control over the trust as discussed in the previous paragraph.


If the special needs trust is a grantor-type trust, then the income to the trust will flow through to the trust beneficiary’s individual income tax return.  This may cause the trust beneficiary to owe income taxes that he or she does not have the ability to pay, so the trust should include a provision that allows the trustee to pay the income tax liability of the trust beneficiary.


In the case of a grantor-type trust, it is probably easiest to invest the trust assets under the social security number of the trust beneficiary.  That way, the trust beneficiary will simply receive a 1099 at the end of the year, and this 1099 may be added to any other tax documents received by the trust beneficiary, so that the beneficiary’s tax preparer may prepare the beneficiary’s personal income tax return (form 1040).  In this situation, there will be no need for the trust to acquire a tax identification number of its own, or what the IRS calls an Employer Identification Number (“EIN”), and the trustee will not have to prepare a fiduciary income tax return (form 1041).

B. Qualified Disability Trusts
The Victims of Terrorism Tax Relief Act of January, 2002, provides a tax exception for some special needs trust beneficiaries.
  It provides for a higher exemption if the trust is what is called a Qualified Disability Trust (“QDT”), that is, one that is established solely for the benefit of an individual under the age of 65 who is disabled.  If a trust meets the definition of a QDT, the trust is allowed to use an exemption equivalent to the allowable personal exemption for the individual trust beneficiary.  In 2014, the personal exemption is $3,950.  Therefore, if a QDT retains $5,000 of earned income, after the exemption amount, it would report $1,050 in taxable income.  On the other hand, if a complex, non-QDT trust retains $5,000 of earned income, the trust is only allowed a $100 exemption, and thus would report $4,900 in taxable income.
However, it is important to note that a QDT may not also be a grantor-type trust, so it will be important to evaluate in each case, depending upon the likely pattern of trust distributions, whether the tax result will actually be better with the QDT.
C. IRAs and Special Needs Trusts
1.
Lifetime transfer of an IRA to an SNT
A Private Letter Ruling “PLR” from February 21, 2006, allows the lifetime transfer of an inherited IRA to a self-settled special needs trust.  The PLR may be found at ftp://ftp.irs.gov/pub/irs-wd/0620025.pdf.

A decedent, age 69, and therefore not having reached his required beginning date, was the owner of an IRA naming his four sons as beneficiaries.  One of his sons is disabled and on Medicaid and other public benefits.  His mother is his legal guardian.  Upon the decedent’s death, the custodian of the IRA established separate shares for the four beneficiaries, and the disabled son’s guardian got permission from a state court to establish a self-settled special needs trust and to transfer the inherited IRA to the trust.  The guardian, who was now also the trustee of the special needs trust, sought the PLR to indicate that the transfer to the trust would not be a taxable event, since the trust qualified as a grantor-type trust, and to allow the required minimum distributions from the IRA to be based on the age of the disabled beneficiary of the trust.

The PLR agrees that the transfer of the inherited IRA to the trust is not a taxable event, and that the disabled beneficiary’s life expectancy is the proper basis for calculating the required minimum distributions from the IRA.

The PLR discusses four points that give some direction to those trying to apply its holding to other cases.  These points are:

1.
The trust is a grantor-type trust due to a power, held by the grantor alone or by a non-adverse party, to distribute any portion of income to the grantor or the grantor’s spouse, or to accumulate income for future distribution.
  Since the trustee is the beneficiary’s mother and an heir at law, she had previously executed a disclaimer of any remainder interest.  The PLR assumes that this disclaimer is effective.

2.
The PLR assumes that the required minimum distributions for the year following the year of the decedent’s death and all subsequent years have been made, and that the division of the IRA into separate shares was properly accomplished by September 30th of the year following the year of the decedent’s death.

3.
The special needs trust permits payment of any or all of the trust principal or income to or for the benefit of the disabled beneficiary of the trust, or accumulation of undistributed income to be added to the trust principal.  In other words, the trust is not a “conduit” trust requiring distribution of at least the required minimum distribution amount.

4.
The IRA held in the special needs trust will not be the actual, inherited IRA, or even the separate share established by the IRA custodian after the decedent’s death.  The special needs trust will instead be funded by a trustee to trustee transfer of the separate share to a new IRA, naming the special needs trust as the owner.

On the negative side, it is important to remember that PLRs are only binding upon the IRS in the specific case for which they were obtained.  On the positive side, though, this PLR did not make much of the fact that this was an inherited IRA, so there is some hope that these same principals may be applied to cases involving non-inherited IRAs.
2. The SNT as a beneficiary of an IRA
When naming a special needs trust as the beneficiary of an IRA, which is a common issue when parents are planning for the needs of a child with disabilities, it is important to make sure that one thinks about the Applicable Distribution Period (“ADP”) for the IRA and the trust beneficiary whose life expectancy will determine the ADP.
If the trust qualifies as a “see-through trust,” the IRA can be distributed in annual installments over the life expectancy of the oldest trust beneficiary.  This will almost always be a longer ADP than would be the case if the trust did not qualify as a “see-through trust.”

In order for the trust to qualify as a “see-through trust,” a trust must satisfy five requirements from the regulations.  These are found at Reg. §1.401(a)(9)-4, A-5(b), and they are:

1.
The trust must be valid under state law;

2.
The trust must be irrevocable, or it must, by its terms, become irrevocable upon the death of the retirement plan participant;
3.
The beneficiaries of the trust who are beneficiaries with respect to the trust’s interest in the retirement plan must be identifiable from the trust instrument;

4.
The trustee must provide certain documentation to the retirement plan administrator, and this may simply be a copy of the trust document; and,

5.
All trust beneficiaries must be individuals.
 
A conduit trust is a trust where the trustee is required by the terms of the trust to distribute to the individual trust beneficiary or beneficiaries any distribution the trustee receives from the retirement plan.  A properly drafted conduit trust would certainly qualify as a “see-through trust.”  However, a conduit trust will obviously not work as a special needs trust, because it is partly the accumulation of the trust income that makes a special needs trust effective in keeping the trust beneficiary eligible for needs-based public benefits.

An accumulation trust will qualify as a “see-through trust,” as long as the trust principal will pass outright at the disabled trust beneficiary’s death to other now-living individuals, such as the trust beneficiary’s siblings.  If this type of accumulation trust is used, a charity should not be named as a remainder beneficiary, since that would trigger a necessary five-year pay-out of the IRA.  Also, the remainder beneficiaries of the accumulation trust should be individuals close in age to the disabled trust beneficiary, because the life expectancy of the oldest member of this group will determine the ADP.  Remember that all of these remainder beneficiaries must be living at the time of the execution of the trust document.  In other words, it is not enough to state that the remainder beneficiaries consist of a group, such as nieces and nephews, but those specific nieces and nephews must be listed, by name.
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Administration of the Special Needs Trust

Remember that the receipt of a personal injury settlement or judgment, or an inheritance from a well-intentioned family member, may not be an unmitigated blessing to the recipient of these funds.  Studies show that lottery winners and others who come into sudden wealth are very likely to dissipate those funds in a short time, and experienced trial lawyers relate stories of huge sums being dissipated in a matter of months or only a few years.  Compromise settlements, by definition, are usually inadequate to fund a lifetime of care.  Policy limits, questionable liability of the other party, subrogation liens and claims, and attorney fees and costs often reduce the net recovery to a fraction of the total economic need of the injured individual.


With these things in mind, it is always best for the trustee of a special needs trust to enter into a relationship with the trust beneficiary and/or his or her family with a coherent plan regarding how the trust will be administered, how quickly the trust funds will likely be disbursed, and often even logistical details regarding when and how certain assets will be purchased.
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Memoranda of Understanding and Annual Budgets for Trust ExpendituresPRIVATE 
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A very detailed Memorandum of Understanding, to be signed by the trustee and by the trust beneficiary or his or her guardian, will help make sure that expectations about possible trust expenditures are not unreasonable.


The obligation of the fiduciary to ensure that trust assets last for the long term makes it desirable to have an annual budget for trust expenditures.  This budget may be calculated using many different methods, and it may be a budget that is only loosely enforced by the trustee.  In addition to the peace of mind that such a budget gives to the trustee, it also offers a reasonable framework within which the trustee may explain his or her decision to deny a request for a certain use of trust money.  Perhaps the proposed expenditure is too large for the trust to sustain.  Perhaps the trust beneficiary is attempting to “nickel and dime” the trust to death, and the trustee can now graphically demonstrate to the trust beneficiary that the accumulation of all of the trust expenditures for the year makes it impossible to allow further disbursements until the next year.
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Public Benefits That May Be Neededtc  \l 1 "Public Benefits That May Be Needed And Affected By The Form Of A Personal Injury Settlement"

Medicare and Social Security Disability Insurance (“SSDI”) benefits are not affected by the financial status of the recipient.  However, the very similarly named Medicaid and Supplemental Security Income (“SSI”) programs, as well as Temporary Assistance for Needy Families (“TANF,” formerly “AFDC”) and Food Stamps, place strict limits on eligibility based on financial status.  A beneficiary of these programs who comes into assets is often told to “spend down” to eligibility limits again to qualify for assistance, perhaps rendering the person no better off than before the settlement was obtained or the inheritance was received.


The trustee of a special needs trust must carefully determine what needs-based public benefits the trust beneficiary is currently receiving.  Then the trust distributions can be structured around the eligibility rules as appropriate.  Here are some of the basic public benefits eligibility rules, and some ideas for adapting the use of special needs trust funds so as not to interfere with the trust beneficiary’s eligibility for these programs.PRIVATE 

1. Medicaid


In most cases, the Medicaid rules will not allow the Medicaid recipient to keep more than $2,000 outside of his or her special needs trust.  So, if the Medicaid recipient is living at home and receiving SSI, the SSI funds must be spent each month, to keep the money from accumulating in the bank and exceeding the $2,000 Medicaid asset limit.


Cash that is given to the Medicaid recipient by his or her trust is counted as if it is income.  As a result, the trustee of the special needs trust must generally not give any cash to the Medicaid recipient.  Instead, the trustee must be creative, by reimbursing the trust beneficiary or a family member for items already purchased, by paying the provider of the item or service, directly, or by arranging with the provider of the item or service to send a bill to the trust.


The special needs trust may not pay for all of the food, all of the clothing, or all of the shelter costs of the Medicaid recipient.  So, if the trust is helping with food and clothing, the trust beneficiary must use some of his or her own funds or income to pay for some of the food and some of the clothing.  And, if the trust owns the Medicaid recipient’s house and pays some of the monthly utility bills, the trust beneficiary must use some of his or her own funds or income to pay at least one of the utility bills.


2.
Home and Community-Based Medicaid Waivers

There are four different Home and Community-Based Medicaid Waivers.  These Waivers provide care that would ordinarily only be provided in institutional settings (such as group homes, nursing homes or hospitals), so the Waivers effectively keep persons in their own homes.  Find out more about these Waivers by contacting The Arc of Indiana.  The Waivers changes substantially about two years ago.  To the author’s knowledge, The Arc of Indiana hasn’t put out a large and comprehensive brochure, yet, but it appears that they will before long.  In the meantime, you might want to read the old brochure that can be found on the internet at http://www.in.gov/gpcpd/files/ConsumerWaiverGuideW200703.pdf.


In the case of Home and Community-Based Medicaid Waivers, the usual Medicaid rules apply to the assets and income of the Waiver recipient.  This is because the recipient is only financially eligible for the Waiver as long as he or she is also financially eligible for traditional Medicaid.  However, the assets and income of the parent or parents of the Waiver recipient is disregarded when the recipient becomes eligible for any one of the Waivers, and this disregard is applied also to the traditional Medicaid.  This fact may make a big difference in the kinds of things for which the trust may now pay.


The best example of this is the possible payment from the trust to the parent or parents for the care that they are providing to their trust beneficiary child.  If the trust beneficiary is less than age 18 and is only receiving traditional Medicaid benefits, it will not be possible to pay the parent or parents to provide this care, since the parents’ assets and income will negatively impact the Medicaid benefits of their child.  On the other hand, if the trust beneficiary is less than age 18 and is on one of the Waivers and receives traditional Medicaid benefits, it will then be possible to pay the parent or parents to provide care to the trust beneficiary, since the parents may have unlimited assets and income without jeopardizing the public benefits of their child.


3.
SSI

The SSI rules will not allow the SSI recipient to keep more than $2,000 outside of his or her special needs trust.  So, just as with Medicaid, if the SSI recipient is living at home, the SSI funds must be spent each month, to keep the money from accumulating in the bank and exceeding the $2,000 SSI asset limit.


SSI is designed to pay for food and shelter for the SSI recipient.  Consequently, when a third-party, such as a special needs trust, provides food or shelter, there is a dollar-for-dollar reduction in the SSI benefit, up to a maximum reduction of one-third plus $20 of the maximum SSI benefit, which in 2014 is $721 per month.  For example, if the original SSI benefit is $721 per month, and a special needs trust provides more than $240 in food or shelter each month, the SSI benefit will be reduced to $480 per month.  This means that the trustee of the special needs trust will have to decide, in part based on the amount of money in the special needs trust and the age, life-expectancy and needs of the trust beneficiary, whether it makes sense to utilize trust funds to assist with food or shelter items.  If there is a lot of money in the special needs trust, it may well be worth it to the trust beneficiary to receive what might be substantial assistance from the trust for food and shelter items, even if that means losing one-third of the SSI benefit.
4. Food Stamps


ICES Program Policy Manual Section 2615.75.05 provides that the income produced by a trust will not be considered to be available to the Food Stamps recipient, if the trust arrangement is not likely to cease and if the Food Stamps recipient does not have the power to revoke the trust arrangement or change the trust beneficiary during the year, and if the trustee is either a court or a corporate trustee or a court-appointed individual with court-imposed limitations on his or her use of the trust funds, and if the trust investments do not directly involve or assist any business or corporation under the control, direction or influence of the Food Stamps recipient, and if the trust is not a self-settled trust or the funds are only used to pay for the educational or medical expenses of the trust beneficiary.


From this, one might deduce that the trustee of a self-settled special needs trust must always be a corporate fiduciary, and that the trust funds may only be used to pay for medical and educational expenses, but there are other sections of the ICES Program Policy Manual that make it clear that it is only the funds actually made “available” to the Food Stamps recipient that will have any impact on his or her Food Stamps eligibility.


ICES Program Policy Manual Section 2815.10.00 indicates that in-kind contributions or assistance from third parties (non-monetary benefits in the form of goods or services) are exempt.  ICES Program Policy Manual Section 2820.00.00 states that payments made by a third party directly to a provider of goods or services on behalf of the Food Stamps recipient are not counted as income.  So, the trustee should not give any cash to the trust beneficiary and should instead make payments directly to the vendor who provides the goods or services needed by the trust beneficiary, and this means that a carefully administered special needs trust should have absolutely no impact on Food Stamps eligibility for the trust beneficiary.
5. Section 8 Housing


There is some question about the Department of Housing and Urban Development’s (“HUD”) position regarding treatment of special needs trusts.  There is no asset or resource limit for participation in Section 8 Housing, but income is certainly a factor.  24 C.F.R. §5.609 indicates that income of a Section 8 Housing recipient may not exceed 50% to 80% of the median income in the area, adjusted for family size.

Countable income includes Social Security benefits, disability benefits, pensions, annuities, alimony, some TANF payments, and regular contributions from others.  Distributions from a trust will not be counted as income for Section 8 purposes, so long as they are not regular.  Therefore, a trustee should not pay the same utility bill every month, but instead should consider large, one-time expenditures, such as a handicap-accessible vehicle, or furniture or appliances.

C.
Policies for Trust Administration

When it comes to a special needs trust, whether you are the Trustee or you are the legal advisor to the Trustee, the challenge of designing, implementing and enforcing proper policies for trust administration is paramount.  Without proper policies, a special needs will obviously be much more likely to cause problems with public benefits eligibility, and it is the author’s experience that it is much easier to get trust beneficiaries and their families to follow these important policies for trust administration if they have those policies in writing with explanations of the actual policies and the reasons for them.


It probably makes sense to send this type of letter to the trust beneficiaries and their families on an annual basis, so that policies can be updated from time to time, and so that there is a constant reminder of the trust policies.

D.
Getting Prior Approval for Home Health Care Hourstc  \l 1 "Approaches to Protecting the Fund"

It can be quite a challenge to get prior approval from Medicaid for the correct type and number of home health care hours.  The home health care agency generally takes care of this, but two issues can cause problems.  One is that the home health care agencies don’t always explain the medical needs of the patient very well, and they don’t usually seem to get more than minimal input from the patient’s primary care physician.  The other is that, especially when there is an additional source of payment available (such as the patient’s parents or a special needs trust), the home health care agencies don’t always desire a large number of hours of Medicaid prior approval, since they can charge much higher rates for their private-pay services.


Both of these problems can be effectively solved by sending a letter to the patient’s primary care physician, soliciting answers to the right kinds of questions not often asked by the home health care agencies.  When the response letter from the physician is then attached to the home health care agencies’ requests for prior approval from Medicaid, the author has had very good success getting the correct type and number of home health care hours.  The response letter from the physician will also work quite well as a primary exhibit at a fair hearing.


Payment to an attorney for help with Medicaid prior approval is a very worthy expenditure from a special needs trust, considering that the appropriate prior approval is absolutely necessary to keep many trust beneficiaries out of nursing homes.
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Even once Medicaid prior approval is accomplished, it may still be difficult to actually get the care that has been approved for payment by Medicaid.  Home health care agencies will raise several issues to explain this.  They’ll say there is a nursing shortage, and they can’t get enough nurses to provide the appropriate level of care.  They’ll say they can’t afford to provide the full number of hours at Medicaid reimbursement rates.  And, they’ll say that it is their company policy that they won’t share a patient with another home health care agency.


It may be necessary to expend some of the special needs trust funds in an effort to persuade, cajole and possibly even force the home health care agencies to provide the necessary types and hours of care.  A lawyer may be hired by the trust to try to negotiate a solution with the home health care agency for the trust beneficiary.  If necessary, the lawyer may send a demand letter pointing out the dangers of not provided enough care and asking that they not abandon their patient by failing to take care of their medical needs.  If that doesn’t work, a complaint may be filed with the Indiana Department of Health (although, it seems quite doubtful that any strong action will be taken by the Department in these cases).


Even with all of this help, there will be some cases where the appropriate care cannot be obtained in the home, due to the vagaries of the Medicaid prior approval and home health care agency systems rather than to a situation where the care needs are actually too great.
� 42 U.S.C. §1396p(d)(4).


�  The ICES Program Policy Manual is the integrated program policy manual for Medicaid, Food Stamps, and Temporary Assistance for Needy Families (“TANF”), which was formerly Aid to Families with Dependent Children (“AFDC”).  The ICES Program Policy Manual, as such, does not have the effect of a law, or even a regulation, but it purports to interpret the Federal and Indiana laws and regulations.


�  Internal Revenue Code (“IRC”) §§671-678.


�  IRC §677.


�  IRC §675(4)(C).


�  IRC §672(a).


�  IRC §642(b)(2)(C)(i),(ii).


�  IRC §677(a).
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